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COMMONS AND RIGHTS OF WAY COMMITTEE 
 

AGENDA ITEM: 
APPLICATION FOR THE REGISTRATION OF AN AREA OF LAND KNOWN AS 
THE RECREATION GROUND PRESTBURY ROAD AS A TOWN OR VILLAGE 

GREEN 
 

Commons Act 2006 
 

Report of the Head of Legal Services 
 
 
1. Purpose of Report 
 
 To consider the following application; 
 

Nature of application:  Application for the registration of an area of land known 
as the Recreation Ground, Prestbury Road, as a town or village green. 
 
Location:  Land to the north of Prestbury Road, Cheltenham and to the west 
of Prestbury Recreation Ground. 
 
Name of Applicant:  The Prestbury Green Working Group. 
 
Date of Application:  Handed to Gloucestershire County Council on 
20 September 2010 (undated). 
Application returned duty dated:  2 November 2010. 

 
2. Recommendation 
 
 That the application dated 2 November 2010 made by the Prestbury Green 

Working Group for the registration of an area of land known as the Recreation 

Ground, Prestbury, Cheltenham (and which is shown edged in pink on the 

map attached hereto and numbered      A) as a town or village green 

pursuant to Section 15 of the Commons Act 2006 should be refused for the 

reasons set out in the inspector’s report attached hereto and numbered 

     B. 

 
 
3. Statutory Authority 
 
 Section 15 of the Commons Act 2006 provides for the amendment of the 

register of town or village greens maintained by the County Council as 

Registration Authority where “any land becomes ... a town or village green”.  

Any person may make an application to the authority for the amendment of 
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the register provided that the criteria set out in Section 15 of the Act for the 

establishment of a town or village green is met.  The County Council is 

obliged to consider any such application, duly made, in accordance with the 

relevant regulations and to register any land should that statutory criteria be 

met. 

 
4. Departmental Contact 
 
 Janet Smith, Senior Lawyer (Highways), Legal Services. 
 Telephone:  Gloucester (01452) 425095. 
 Email:  janet.smith@gloucestershire.gov.uk. 
 
5. Report 
 

5.1 Description 
 
 The area of land, the subject of this application, is known as the 

Recreation Ground, Prestbury Road.  Its southern boundary runs 

along the northern edge of Prestbury Road behind a dwelling and the 

Day Care Centre.  It then continues behind properties fronting 

Prestbury Road before turning north, then west, then north again 

around Welland Court and properties on Welland Lodge Road on the 

Cleevemount estate.  Its northern boundary runs alongside Rushy 

Brook until it meets New Barn Close.  The eastern boundary of the 

application site marks the boundary with the Prestbury Parish Playing 

Fields.  The site comprises approximately 11 acres. Photographs 

showing the application site will be available for inspection on the 

date of the committee meeting. 

 
5.2 General 
 
5.2(a) The Commons Act 2006 changed the criteria for registration of a new 

green which was established by the previous Commons Registration 

Act 1965 (now repealed).  Section 15 of the Act permits applications 

based on claimed use for 20 years or more to be considered and if 

appropriate, for the land to be included in the register thus protecting 

its status for the future.  The procedure which has to be followed is 

set out in the relevant regulations which are ‘The Commons 
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(Registration of Town or Village Green) (Interim Arrangements) 

(England) Regulations 2007’. 

 
5.2(b) Members will be aware that there is a difference between common 

land and town or village greens.  Common land is land over which 

another person is entitled to exercise rights of common or land which 

was historically considered to be waste to the manor and not subject 

to such rights.  Common rights are legal rights exercisable only by 

certain individuals (the commoners) who live in certain properties or 

in a certain area and these rights might include the rights to graze 

animals, take peat, wood or fish.  Town/village greens, on the other 

hand, are usually areas of land within defined settlements or 

geographical areas which are used for sports or pastimes.  Unlike 

common land there is no general right of public access over village 

greens which are instead reserved for use by the inhabitants of the 

neighbourhood or locality.  A village green may be privately owned 

although in practice many greens are owned by the local parish 

council.  In respect of this application, the applicant has applied to 

register the land in question, the Recreation Ground Prestbury Road, 

under Sections 15(1) and (2) of the Commons Act 2006 on the basis 

that a significant number of the inhabitants of any locality. or any 

neighbourhood within a locality, have indulged as of right in lawful 

sports and pastimes on the land for a period of at least 20 years and 

they continued to do so at the time of the application.   

 
5.3 Application and Background 
 
5.3(a) In the application dated 2 November 2010 (made on the requisite 

Form 44) the Prestbury Green Working Group requested the 

Commons Registration Authority of Gloucestershire County Council 

to register the land in question as a town or village green on the basis 

that the inhabitants of the locality (or neighbourhood within the 

locality) had indulged in lawful sports and pastimes as of right for not 

less than 20 years on the land up until the date of the application. 
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5.3(b) The basis for the application is that the local community (which, at the 

time of the application comprised the Cheltenham Borough Council 

wards of Prestbury, Oakley and Pittville) used the recreation ground 

for a variety of recreational uses, undeterred for over 20 years.  The 

application was supported by statements of evidence from over 40 

local residents.   

 
5.3(c) Although the application and supporting evidence was handed to the 

Council on 20 September 2010, there were some issues with the 

application which had to be addressed before it could be processed.  

This included the fact that the application was undated and it was 

returned duly dated on 2 November 2010.   

 
5.3(d) At that time, the County Council as Registration Authority had a 

priority system to determine which applications could be processed 

based on a number of factors.  On 22 November 2012 the Council 

were informed that Cheltenham Borough Council had granted outline 

planning consent for the development of land at Starvehall Farm, 

New Barn Lane, Cheltenham and which included the site of the 

claimed town or village green.  The development included housing 

and apartments, a nursing care facility, public open space and a new 

link road.  The site is owned by Gloucestershire County Council and 

this site is identified as a proposed capital receipt for 2013/14.  Both 

the Applicants and the County Council were therefore anxious to 

proceed with the advertising and determination of the application as 

soon as possible.  A Chinese wall agreement was drawn up to ensure 

clear boundaries between officers representing the Commons 

Registration Authority and those representing the County Council. 

 
5.3(e) The application was duly advertised on 31 January 2013 in 

accordance with the relevant regulations.  Representations or 

objections were requested by 18 March 2013.  An objection was 

made by the County Council as landowner on 15 March 2013 and the 

applicant was invited to comment on 20 March 2013.  There were 
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various exchanges of correspondence from both parties culminating 

in a decision to hold a non-statutory public inquiry. 

 
5.3(f) On 7 May 2013 counsel was instructed to: chair the inquiry as an 

Inspector, to give procedural directions to the parties and, in due 

course, prepare a report making a recommendation to the County 

Council (the Commons and Rights of Way Committee) about whether 

to accept or refuse the application.  A pre-inquiry meeting was held 

on 7 June 2013 followed by the public inquiry at Cheltenham Borough 

Council offices commencing on Monday 9 September 2013. 

 
6. Legal Comments 
 

6.1 In complying with the procedural requirements  it is the County 

Council’s duty as Registration Authority to consider the application, 

any objections received and dispose of the application by acceptance 

or rejection.  To do this the committee must consider the statutory 

criteria contained in Section 15(2) of the 2006 Act.  This is applicable 

where the claimed use continues at the time of the application.  It 

arises where a significant number of the inhabitants of any locality, or 

any neighbourhood within a locality, have indulged as of right in 

lawful sports and pastimes on the land for a period of at least 20 

years and they continue to do so at the time of the application.   

 
6.2 A significant number  
 
 This term has not been defined but in R v Staffordshire County 

Council ex parte Alfred McAlpine Homes Limited (2002) Sullivan J 

said that “significant” did not mean a considerable or a substantial 

number.  He said that the correct answer is that what matters “is that 

the number of people using the said land in question has to be 

sufficient to indicate that their use of the land signifies that it is in 

general use by the community for informal recreation, rather than 

occasional use by individuals as trespassers”.  It is then very much a 

matter of impression whether user is by a significant number of the 

inhabitants of any locality or of any neighbourhood within a locality.  
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If, for instance, the neighbourhood is a small one then only a handful 

of users may suffice provided they can give evidence of their own 

user and that observed by them in the case of others for the whole of 

the 20 year period. 

 
6.3 The inhabitants of any locality or of any neighbourhood within a 

locality 
 
 The origins of this definition lay in the fact that it has long been the 

common law that a customary right to indulge in sports and pastimes 

could only exist for the benefit of some legally recognised 

administrative division of the County.  In the Ministry of Defence v 

Wiltshire County Council case determined in1995, Harman LJ held 

that a locality had to be in an administrative area known to the law 

such as a parish or village.    

 
6.4 What then constitutes a neighbourhood within a locality? 
 
 In Cheltenham Builders Limited v South Gloucestershire District 

Council in 2003, Sullivan J stated that whereas the term ‘locality’ in 

the context of a town or village green meant a legally recognised 

administrative unit, a neighbourhood need not be such a unit and 

might include for example a housing estate.  The Registration 

Authority has to be satisfied that the area alleged to be a 

neighbourhood has a sufficient degree of cohesiveness in order to 

satisfy the test. 

 

6.5 In this case, the applicant had originally claimed various wards as the 

‘locality’ however, the locality element was subsequently amended 

(and agreed by the parties) to the ecclesiastical parish of Prestbury. 

The applicants have not relied on the ‘neighbourhood’ element. 

 
6.6 Lawful sports and pastimes 
 
 The type of activity which historically was accepted had to be 

something more than a mere wandering as it is “lawful sports and 

pastimes” required to satisfy the test and not “exercise and 
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recreation”.  The types of activity historically included: dancing round 

the maypole and otherwise enjoying recreation, organised racing, 

dancing, horse riding, playing cricket, practising archery and playing 

similar village sports games and pastimes.  As for the types of activity 

that now constitute sports and pastimes, the House of Lords in the 

“Sunningwell case” rejected the argument that these need to be 

communal or to include formal sports or organised events in order to 

justify registration.  Informal modern activities such as dog walking 

and playing with children are as relevant for this purpose as 

traditional ones such as maypole dancing.  So long as there is 

evidence of the clear pattern of recreational use, principally by local 

inhabitants, it does not matter what types of lawful sports and 

pastimes are indulged in.  “Sports and pastimes” is not two classes of 

activity but a simple composite class which uses two words in order 

to avoid arguments over whether an activity is a sport or pastime.  

There is no requirement that these must be organised sports however 

it is important that the user brings to the mind of the landowner that a 

right of recreation is being exercised.  Thus a walk via a defined track 

may be more consistent with the exercise of a right of way which 

would not provide evidence of a general recreational right.   

 
 The concept of lawful sports and pastimes is very wide and the 

activity needs to take place on the land itself so, for instance, bird 

watching from an adjoining garden would not qualify.  Taken together, 

and depending upon their inherent nature, the lawful sports and 

pastimes must have been exercised continually, albeit perhaps 

seasonally, during the period specified in the application.  

 
6.7 The term “as of right” 
 
 For the establishment of a successful town or village green 

application the claimant must show that he has used land not by 

force, stealth or with permission of the landowner nor ‘by right’.  In the 

Sunningwell case, the House of Lords held that those using the land 

as of right do not need an “honest belief” in their right to enjoy lawful 



$sjd4rn2v.doc 8

sports and pastimes on the land.  The question is how the use would 

have appeared to the owner of the land.  It means the use relied on 

has to be open and in a manner in which a person rightfully entitled 

would have used the land.     

 
7. Inspector’s Report and Recommendation 
 

7.1 The recommendation to Members in this particular case is based on 

the inspector’s report (the inspector being a leading counsel highly 

qualified in this area of law) which is attached in its entirety and 

numbered      B. 

 

7.2 In his report, the Inspector considers in details all the evidence 

submitted, the case law and relevant legal tests. Members attention is 

drawn to paragraph 85 in which he makes it clear that it is for the 

applicant to prove “each and every element of the statutory test” and 

if he fails, then so does the application. 

 

7.3 The Inspector advises the commons registration authority in 

paragraph 119 that the application should be rejected. It is therefore 

recommended that for the reasons set out in the Inspectors report  

the application to register The Recreation Ground, Prestbury Road, 

should be refused. 

 

8. Background Papers 

 Document      Received from 

Application and supporting evidence Prestbury Green 

Working Group 

Inspectors report Mr L Blohm Counsel 

Background files and all correspondence 

 
 


